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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



AK CHIN INDIAN COMMUNITY, 
Plaintiff, 



DIRKKEMPTHORNE, etal., 
Defendants. 



Civil Action No. I:06CV02245 (JR) 



DECLARATION OF CECILIA MARTINEZ 
IN SUPFORT OF DEFENDANTS' MOTION FOR VOLUNTARY REMAND 

Pursuant to 28 U.S.C. section 1746, 1, Cecilia Martinez, declare as follows. 



located in Sacaton, Arizona. I have held this position since April 2006, and I have been employed 
by the Department of the Interior, Bureau of Indian Affairs (BIA) since June 1986. 

2. Attached as Exhibit A are true and correct copies of some of the 2005-2007 
correspondence between the BIA Pima Agency and the Ak-Chin Indian Community. 

I declare under penalty of peijury that the foiregoing is true and correct to the best of my 
knowledge, information and belief, and that this declaration was executed on November J^, 2007. 



CECILIA MARTINEZ 
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XJjoited States Department of the InterioF 

BtJREAtI OF INDIAN AFFAIRS 
PIMA INDIAN AGENCY 
P.O. BOX 8 
SACATON. ARIZONA 85247 ' 



BrancI of Real Estate Services MAR S 2007 

iine: 520^62-3376/3377 
FAX NJirnber: 520-562-1280 




Ms. Delia M. Carlyle, Chairman 
Ak-Cnin Indian Community 
42507 W. Peters & Nail Road 
Maricjppa, Arizona 85239 

Dear Ms. Cailyie: I 

This iji in response Id your letter dated Febaiary 22, 2007. requesting teciinical assistance 
from (jjur office. 

ce has requested an appraisal for the property whicii was leaded by Renal West Care 
in Lot 68, Section 33, Township 4 South, Range 3 East of the Glia and Salt River 
ind Meridian, Pinal County, Arizona, containing 1 ,0 acres mor^ or less, dated March 1 , 
We have ertcbsed a copy of the appraisal request, and a copy of the uncertified title 
report, for your information. j 



2007, 
status 



In res 3onse to your question regarding agreements in duration of s^vsn (7) years or more, 
25 UiS.C. § 81 (b) requires that "No agreement or contract wm an InoSan tribe that 
encufiitiBrs Indian lands for a period of seven (7) armors years sfiall b9 valid unless that 
agra^ ment or oontract bears the approval of the Secretary of the Interior or a designee of the 
Secretary." 

If yoii have any questions or wish to discuss this matter further, please contact either the 
Supeiintendent's office dt (520) 562-3326 or Larry McKeighen, Acting Realty Officer at (520) 
562-3J376, 

Sincerely, 

'AtfWi^ Superintendent 
Ericlolsures 



y Chrono 
Siipenntandent Chrono 
e Chrono 

hhunOhti D3/07S007 
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Ui;i^^Sta^i>^a|rtmetitof the Interipr 

"^OR^ OF IMblAM PsFi^AlRS 
' " , ' plMAACSeNCX'" 1 




FEg <^82_ 



AfttL ^^-^ol?^F PalmqyiSt ' ' 

44<5iO¥altBmidway, Surt^e^OG , 

DearJS^I'Palmqmst 

In rfeSpbi se to your letter dated JanviJtoyiS, 2D07, regarding an appliijafionibr a ngtrt-of-way (B.OW) 
bett^Jteen liite Afcfclain Ijodian. ComrkoDity and ElEP, we'Vope- ip clairfy the process £ot oteaamng a 
completddTElOW by id^U^Ti^ wtiat is-iesjaired 

Provide TmtteijccHisai(tofl^down6r(KOWFor5J 97-7) Atnbal 
Jlesdullon mix suHcfe-fortnbaliaods. 

Pl3t Map(5) of d^amtc locaHop {2 bngmal taylafs aad 2 Copies See ^S CFR §^ 169 6, 
169 7, 169 *, i69 9, 169 10 ajld L69,ll) Copies cansu^cemiBis-aistence 

Depoat of esbmated dtoiages orcompensa^n ($ee25 CFR § 1$^ 4^ftd 160 14) 

Evidence of Amiioriiy of Of&o^sto EfieoitcPaBefs^RCW^Fonn P-M) 

For -coipidrateon or business, retmjiiements of:Z5 CER, § 169 4 and 169 S (unless 
previojjiLyrfiled) 

a State c^rofied copy of corporate fciharter or artic^es'of ^coiporanon 

b Certified eopy of cpipoiaW resolufcon, by-Jaws, articles of pirtnerdap or association 
^thon?Hig signatory tg-fil^ the aj^plicahon. 



t the cosfiiaton cblicemmg tbe need for the Ak-Ohk Qjaiipers9n's agriature on tbe 
a Theit: t? no need Ssr ^ actuiU signature On :a}lC«tted laaS(jsy, w sjgnai&cre of conssKtis^ 
required c|y the landownerCs) Tiibai coasent-for RpW is provided by an approved tnbM resolution 
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, Tlie EJ53[eOW application was ajiproved aawi pck?«i'up-1& R(fr SimJSait-e^ on:Feba^aiy 1, 2007 
SjiMjeiaast-is B- •sJne tim& i^aym^t, ^^dvisod ED3 to tnake-ij&epaymeBl direQtsb/ to tli&^-€6la hiSam. 
GptrajaitfWjJvith ^i^ttueEien&lo send B^ Replty a copy sf ^qr ^xsi^ Sbl^ aiwj a. copy of a-aga^ " 
biHi]§'ia|tree t|)al ECJa wJl. fedm^vfe m the ifiad. that wSl jay ^0- OOr &je (because ft was by diwitt 
-" — 5.H . . -sts^-jsjj j^ i^-chifi was p4id. , ' ^ ' 

If you iia' rf^ji' ^estxans, or -wish fb (Jjssfcass itos ajatter fijrthcr, y leise ccoitfe the Supdhmojideait' s 



526)565 3326- 



SmcereTy, 



*^S3i5g Supenntfendent 
Cc E©3|ofPHJaIGc«Wy 41610 W Loyi^Jdlmson, Bi5ve,Mancopa»j^Z ^5239 

ro]HO ' 

■AKRWOIOTPT ' 
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Unrted States Department of the interior 

BUREAU OF VMDIAN AFFAIRS 
PUVk AGENCY 
R.O BOX 8 , 
SAOATON ARIZONA 85247 



1N«EF^V 




I gf Reaf- Estate Services FEB 1 2007 

TelepM6ne 520/552-3376/3377 
FM Hism^st 520/562-T280 



ible Defia M CarlyJe 
3r^n-Ak-C1iin IridiaTn Conjmunity 
l/y Pe^ra& Nail Road 
Arizbna 85239 



{S2d) 
' 562-33^6 



Dear'K adam Chairperson Carlyle 

S the approved Grant of Easement for Right of Way, fiJe figmber AKrWot07PT 
be^k£ n Ak-ChfriL Indian Communrty and-Electncal Oisthct 3 of Pioal Cou% (Gr^nlee) 

Upon- rpceivin^ tlne-approved Grant of Casement ttie drdm0a wiil^be'stibroittjog adired 
paywtel ,t bf $9g,^7Z'55, paid to the Ak-Chra ihdi^ ComcrtuMlfi^ T|ife Qj^tee Jas b6eA 
advise« rto pi^&vKjs dpcuhfienl^ t;o th? BAHreau dFlnl^f^n AfmHis, Jhht |)a Wenttiasbsen mada 



you^tj^ve any qM^stions, please- c6^ct Ms CJedlia Martinez; Superrntentient at 
52-3326 oj- Mr taMV McKeighen, Acting Realty Officer ajtel^phone^gmt|eF(520) 



Srncerely^ ^ 



nsj'!^' 'Supenintentl'ent'- 
EniSTosi 

Cc Bfekrical5HsMcl3 oPPmal CounTy, 4t63b W Lou^? g^hnsop Dr J |\fetrcQpa,AZ8523& 
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Unjiecl States D^actment of the Interior 

BUREAU OF INDIAN Ai=FAlRS 

FIMAAGENCV c 

-P O ''iDi 8 
SACATON ARIZONA 85247 

Bim\4 of Real Estate /Servrces FEB 1 2007 
TeTe^llone* 620/562-33^6/3377 
-FAX N Jmber^2d/56^-1 280 

1 - 

Mr V'!"? Hartdegen 
Elec^cgil laistJ-ict 3 of Pinal County 
4W:^m Lbh\s Jd^nson Ptrive 
Martcdb^ Ari&jng. 852^ 

pe^r1\lr Hdftdeg^n 

I I 

pfjciios acr re tfi^ appc6vej#Grant of EaSemenilrfor^i^ht of Way- lil^^iamber AKRli/VOI 07PT, 
h^hf^i n ^leictrical Dj^Jhct 3-of Pm^l-CQaoty, arid the Ak Chili Indian CcSfrtmUmfy 

Yoi3 wi I $& refefeiving an-rnvbicefiottngj^our^payjnem is$o 00- p\'eas6 sj^ihe invoic&and 
return JS indrcated oh the rnvjtPK;:© Altiottgft youi* paVnnefit=*is to be p^Td criif^to the Z^- 
Chrrffitr diarr QdsAniuirHty foftfeie anno^nt Dr^&§,872 "SS ¥»t^se turnisli our ofPfe^ dob^ents 
ttiaf fh p payra^rjt hsts been paid -fb^ouf file 

' Sftou^c wjy have jany questions ^Ie3fe& contact M& Cecils? JV^ftins^ SupeWten.delft''dt 
(520) i 62-332e or BUr Larry WteKfefghen, AptS^g Re'^ty <3SFie6f , at telephoRfe iiuijiber CS^i 

Sjineprely- 

ys/d^DAjjias 

JEntfoslbre 

Al^-aiir|. WdiasrConwnurtlty 42507-^^ peters & N'aiiRd MaHcopa AZ' 8523^ 

1 
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United States Department of the Interior 
BUREAU OF l^fDlAN AFFAIRS 

PIMA AGENCY 
Post Office Box 8 - Sacaron, Aritona H5247 



Real Estate Services 
TEL.: (520) 562-3376/3377 
FAX: (520) 562-1280 

MAY 16 2005 



Honorable Terry O. Enos 
Chairman, Ak-Chin Indian Community 
42507 W. Peters & Nail Road 
Maricopa, Arizona 85239 

Dear Chairman Enos: 

This is in response to your request of May 5, 2005 for a Right-Of-Way Application 
concerning Weatpac Development, inc. developing a subdivision (Santa Cruz Ranch) 
on the southeast comer of the Ak-Chin Indian Reservation. The proposed project 
involves the realignment of approximately 3.23 miles of the Santa Crur Wash in 
Sections 15, 22 and 26. Township 5 South, Range 4 East, Pinal County, Arizona, and 
that the realignment is needed to rectify potential flooding Issues in the proposed Santa 
Cruz Ranch subdivision. 

Enclosed is a copy of the Right-Of-Way Preicedures with RIght-Of -Way Application. 

If there are any questions, please coritact the undersigned at (520) 562-3326 or Julia A. 
Molina, Real Estate Services, at (520) 562-3376, or Peter Overton, Environmental 
Office, at (520) 562-.3326. 



Acting Superintendent J 



cc: With copy of May 5, 2005 Lott«r. K^splullon A-3r-05 & January 12, 2004 Mi>.U, to; 
Stan Webb, Realty Officer, Branch of Real Estate Serviqes, Western Region ^/ 
Cathy Wilson. Land & Water Resources Officer, Branch of Land & Wetw RBBOurcfts, Western Region 
Amy L. Heuslein, Environmental Protection Officer, Sranch of Environmental Memt, Western Region 
Peter Overtoa, Environmental 3p«ci»Wei, Pima Agency 
Joe Reval<, Supervisory Engineer, Branch of Natural Resources, Pima Agency 
Department of Amiy, Corps of Engineer, A2 & NV Area Office, Attn: Cindy Lester, Chief of A2 
Section, Regulatory Branch, 3636 North Central Avenue, suite 900, Phoenix, AZ 85012-1939 
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AK-CHIN INPIAN COMMUNITY 

Community Government 



42507 W. Peters iNgll Road • Maricopa, Arizona 85239 • Tetephwne: (520) 568-1000 ■ Fax: (52D) 568^566 



Moy 5, 2005 k' ^' ^'-^ 

- "y^^^^ ^ ^ IS' 

I. Nuvamsg, Superinifend»nt -^P i^'^ 

F*lma Agency co ^ 

Sacaton, Arteono B5247 

. Dear Superintendent, ,*| 

The Ak-Chin Indian Community and Westpoc Deyelopmetit Inc., are requesting a Riflhi-of 
Way Application. Westpoc Development inc. is developino q subdivisiort (Santa Cruz 
Ranch) on the southeost comer of the reservation. The proposed project Involves the 
realignment of approximately 3.23 miles of the Santo Cruz VVqsh In Section 1 5, 22, and 
26, Tovvrnshlp 05 Sooth, and Range 04 Eosf in Pinal County, Arixono. The realignment 
pro]ecr 1$ needed to rectify potential flooding issues in the proposed Santa Cruz Rai>ch 
subdivision. 

Approximotely 75 percent of the proposed 1 ,922-acre Sowo Crvz Rand\ development is 
in the 1 OO-yeor floodplain of the Santo Crux Wosh. The Santa Cruz Wash currently does 
not hove capacity to contain the lOO-yeor flood event of approximately 12,600df$. 
W^estpac Development i$ proposing to contoin the 1 00-year flood by canalizing over flo>w 
onto the AK-Chin Indian Community. The canalization shall lesion the Impact in an event of 
the 100-year flood to the Santo Cruz Ronch and eliminate the 100-year floodplain from 
the Ak-Chin Indian Conmwnity. The Ak-Chin Indion Community has signed a Memorandum 
of Understanding Agreement (ottochment A) with Westpoc to start the process of 
applying for a 404 permit and BIA Rlght-of Way application. 

please submit a Right of Way Application to the following address 42507 W. Pwirt% A . 

Noll Road, Maricopo, Arizona B5239 attention Plonning and Development OiUm \Ur I 

Community loolss forward to your response. 



Sincerely, 



>f&^ 



iC'JS 



fenV O/Eno*, Chairman 
Ak-ChIn Indian Community Council 
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AK-CHIN INPiAN COMMUNITY COUNCIL 

4Z507 W. Peters & Nail Road 
Maricopa. Arizona 65239 
Telephone: (520) 558-1000 

Resolution No A-37-05 

RESOLUTION OF THE 
AK-CHIN INDIAN COMMUNITY COUNCIL 

A Resolution Requesting a BIA Right-of-Way Application Regarding Santa Cruz 
Wash, Ak-Chin Indian Reaervatfon 

WHEREAS, the Ak-Chin Indian Community (the "Community") is a federally recognized 
Indian Tribe organized pursuant to the Indian Reorganization Act of 1934; 
and 

WHEREAS, the Community is govarned by the Ak-Chin Community Council (the 
"Council") pursuant to Its Artides of Association (the "Articles") approved by 
the Secretary of the Interior December 20, 1 961 ; and 

WHEREAS, the Community and Westpac Development Corporation. Inc., ("Westpac*), 
as agent for Anderson and Val Vista 6, LLC and Santa Cruz Ranch. LLC 
(collectively, "Owners") have negotiated a Memorandum of Understanding 
respecting Owners' development of the proposed 1,922 acre Santa Cruz 
Ranch Project located between Murphy and Russell Roads and Val Vista 
and Miller Roads, a copy of which Is attached hereto and made a part hereof 
as Exhibit "A"; and 

WHEREAS, the Community has undertaken to cooperate with Westpac In requesting the 
Bureau of Indian Affairs ("TBIA") and the Department of Interior to provide 
pennanent maintenance easements to the Santa Cnsz Pnoject, allovwng 
oversight of maintenance of a completed channel and the existing channel to 
cany out maintenance duties and fonctions; and 

WHEREAS, the parties have detemilned that part of this process involves a request by 
the Communityfora BIA Right ofWay Application to and for the Santa Cruz 
Wash. 

NOW THEREFORE BE IT RESOLVED, the Council does hei^by authorize Ak-Chin Indian 
Community to enter into a request along with Westpac and related Owners, to the Bureau 
of Indian Affairs for a Right of Way Application to and for the Santa Cruz Wash; and 

NOW THEREFORE BE IT FURTHER RESOLVED, that the Chair or Vice-Chair of the 
Community are hereby authorized to execute any documents necessary to complete the 
request for BiA Right of Way Application, 
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C-E-R-T-1-F-l-C-A-T-l-O-N 

Pur»uom to aulhortiy In Article Vlil, Section 1(a>, (b). (c), (d), and (m) of the Articles of 
ABSOclatlon of the Ak-Chin Indian Comnnunity^ approved by the Secretary of the Interior on 
Decemb«r20. 1&B1,byi<iUonjmof4m©ml>erspresentataRegularCk)uncll meeting held 
on May 4. 2005 . b\ th» Ak-ChIn Reservation. Maricopa, Arizona, by a vote of 4 for, Q 
agalnat, Q not vollng, and X •bwnt. the foregoing Resolution was adopted. 



ATTEST: 



idoiimP 
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MEMORAMDUM OF UNDERSTANDING 

This Memorandum of Understanding ("MOU") is entered into this [$^ day of January, 2004, by 
and between Westpac Development Corporation. Inc. fWestpaC) as agent for Anderson a> Vai 
Vista 6 LLC and Santa Cruz Ranch LLC (collecfively, "Owners"), the owners of the proposed 
1922 acre Santa Cruz Ranch Pir>|ect located between approximately Murphy and Russell 
Roads and Val Vista and Ndiiter Roads, and the Ak-Chin Indian Community ("M-Chin"). The 
parties to this MOU ad<nowl©dge that its provisions pertaining to the subject matter hereofj 
Bxcjept for Section 8 below, are not Intended to be legally binding on either party and are merely 
a recital of the temis on which they have reached a mutual understanding and shall proceed in 
good faith to document and execute a fonnal definitive end binding Agreement between the 
Owners and the Ak-Chin within a timely manner, section 8 below shall be legally binding when 
this IV10U \& signed by Ak-Chin. It is in good faith that Owner and Ak-Chin agree with the 
following redtals: 

1. Ownam would be required to cause the angrneering firm of Coe & Van Loo 
Consultants, Inc. {"CVL") to cause the plans to be sealed by a registered Civil 
Engineer licensed by the State of Arizona and regulated by the State Board of 
Technical Registration. CVt's Irtsurer shall name Ak-Chin as an additional insured 
under it General Liability Insurance Policy. CVL will maintain In force a two million 
dollar ($2,000,000) Professional Liability policy commnniy referred to as "errors and 
omisstons' insurance. 

■ 2. Owners will negotiate a maintenancs agreement with an appropriately created and 
recognized Flood Control Disthct, Special Purpose. Association, County Special 
Taxing District, or other entity able to pay for and maintain flood control fBdIlties of 
the new and existing channel on Ak-Chin land south of the Union Pacific Railroad 
tracks in the specific area to be Identified on the final engineering plans. 

Ak'Chin will fully cooperate therewith and request the Secretary to provide a 
permanent maintenance easements to such entity, allowing the party sheeted to 
oversee the maintenance of a completed channel and the ejostJng channel to have 
all necassary and reasonable access to the channel to carry out its maintenance 
duties and functions. 

Owner shall also negotiate an agreement with any existing entities which have 
assumed responsibility for the maintenance of any portion of Ak-Chln's flood control 



3. Ak-Chin would not be obfigated to pay for any costs of obtaining approved plans for 
this floodway channel project, Including, but not limilsd to, the Migineering. 
surveying, filing fees, and costs of obtaining Department of Interior (001) and/or 
Bureau of Indian Affairs (BIA) approval. ' 



Case 1 :05-cv-02493-J R Document 43-2 Filed 1 1 /30/2007 Page 1 2 of 27 



4. Ak-Chin will not be required to pay for any portion of the construction of this floodway 
channel project or for such tnodiflcations to the existing floodway channel as may be 
required by this floodway channel project. 

5. In order to assure Ak-Chin that they will not be left with a partiaily constructed 
channel. Owners will agree to cause an irrevocable letter of credit to be issued in the 
amount of t?w cost to oonatruct that portion of the floodway channel project on the 
Ak-Chin property and necessary to protect Ak-Chin from any flooding or any liability 
for flooding of adjacent propsrtiBS which occupies land wittiin the boundaries of the 
Ak-ChIn community prior to commencement of construction (the ■IrrevocaPle Letter 
of Credit"). Should the Owners decide not to renew the Irrevocable Letter of Credit 
thirty^days before its expiration date, the In-evocabie Latter of Credit can be reduced 
to cash by Ak-Chin, This Irrevocable Letter of Credit would be required to be issued 
at the time that construction permits are issued to start construction on the portion of 
the floodway channel project located on Ak-Chln land and the final agreement 
between the Parties would indicate under what specific circumstances Ak-Chln 
woukl have access to funds to t^e used to complete construction if same is not 
completed by Owners or any successor to any piortion of the Santa Cnjz project 
Owners will also comply with all bonding, surety or other guarantees required by 
StatB of Arizona Ibr obtaining and maintaining permit across the State lands involved 
in the project, and will ftjmish Ak-Chin vwth copies indicating their compliance with 
such requirementa. 

6. Owners wouki agree to take reasonable measures to mitigate adverse impacts on 
any adjacent land belonging to Ak-Chin Indian Community during the conatiuctbn of 
the channel, including, without limitation, possible adverse impacts arising out of the 
construcAion process itself, tor eocample, by trucks traveling over adjacent farm land. 
As an exhibit to the final agreement between the parties, and prior to construction of 
the channel, the Parlies would bo otjligated to photograph, and/or videotape the 
csonditlon of ail potentially affected land areas to assist in later determining if any 
damage was caused to su<* land and improvements as a dii-ect result of the 
construction activity. 

7. Owners would agree to pay all costs of replanting any crops that are being cultivated 
at the Bme of this floodway channel construction and that may be displaced because 
of the channelization pnaject in the areas of Ak-Chin land as would be showm in a 
map exhibit to be attached to the final agraement Any such payments shall be 
made baaed upon the fair market value of the crops at the time of constnjcHon and 
woukl only be paid for crops that are actively t>eing farmed at the ccHnmencement of 
constructon. Further, the Owners agree to pay the actual costs of reconstituting any 
land that may be displaced because of the channelization project to another area of 
the Ak-Chin owned land as indicated specifically in a map exhibit attached to the final 
agreement between the parses. 
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8. Owners agree to reimbureo Ak-Chin for the full costs of the legal fees AK-Chin incurs 
from the inception of the discussions on April 30, 2004, until the signing of this 
Memorandum of Understanding. Such fees shall be reasonable and shall be repaid 
to Ak-Chin within 60 days of the signing of this MOD. No reimbursement shall be 
required if the Tribal Council does not approve of this MOU. 

Owners shall then reimburse Ak-Chin for the full costs of any reasonabln (nmii ivim 
incurred by Ak-Chin from the signing of this MOU iinlii such lunr) Mti iim fmnl 
agreement and approvals are granted for this projeci hy imm nniniriiiicKtt til t m i M 
(DOI) ev^ry 30 days as requested. A rough eslim.ilu ti« undolnu »».,|rtl ft»Dk *h^ la 
attached as an ejthifait to the final agreement. 

9. Owners and Ak-Chin would allow the Anny Corps of Engineers lo h.ivn m infnrmiii 
review of the project and the Army Corps of Engineers and the Bureau o( incimn 
Affairs to undertake any legally appllc5able review as wBii, 

10. Owners would agree that any homeowner who purchases in Santa Cruz Ranch shall 
be, at the time of purchasing a home, ivmished with a disclosure explaining the 
presence and possible risk of over flight insecticide spraying in the general vicanity 
and shall be required to acknowledge this disclosed activity In writing. Such wriflng 
shall include a statement by which the homeown^ acknowledges the spraying to be 
en activity pre-existing the homeowner's occupancy of the homeowner's property, 
and that the homeowner assumes the risk of any harm resufting from such activity so 
long as Ak-Chin remains In compliance with any State, Federal or Tribal law 
pertaining to the activity. 

11. Ak-Chin shall grant Owners, and its representative agents, employeos nnd 
contractors ell reasonable access to the property wHhin its pounrinrins r-ofiunniicini) 
on the data this MOU is signed and continuing until compleiU"' "i »hn m^tM^wny 
Channel project, as well as any necessary temporary G.istitnoni-i im cuwnlnMM^t id 
the channels. Owners shall give Ak-Chin 5 day'R wr.tii.n unU. n jaum m *0*l •"*»*2 
upon the lands within Ihe Ak-ChIn boundanoT.. .imi -.imn •.(n<K«*»« H**ii«ihr m m 
respects with the requirements of Ak-Chins Righl-r,l-l,iiify i»'"imu »y»|iMM A» v.twr 
expressly acknowledges that a number of different persont! :im<I iinlilinu wH« i^^i «'» 
have reasonable uninhibited access within the Ak-Chln boundani-tn lu ciompinin im-. 
project, Including without limitation Owners. Westpac, their respective onginooro, 
contractors, surveyors, and various government bodies, and Ak-Chin will a'kJW such 
entities to travel upon and over its land In the course of completing the project. 
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12. The final definitive agreement incorporating theee terms must be fonnaiized by a 
Resolution of the Triljai Ck>uhcil and executed by the official tribal council 
representative. Ak-Chin agrees to fully cooperate in processing the applicatton 
through the DOI and the BIA in a tinnely, professional manner, and a conc^jtuial time 
line prepared by the owner and Ak-Chin shall be atteohsd as an e>^ibit to this MOU 
shortly after its execution. 

The definitive agraement would be made contingent upon the foUowlng occunences: 

- The State Land Department granting approval of the necessary easements 
for the constnjcfion and maintenance of a portion of the floodway channel 
project to be burit across State Land; 

- W^tpac, on behalf of Owners, receiving zoning appncMai acceptable to 
Owners for the Santa Cruz Ranch project from all appropriate governing 
bodies; 

- The floodway channel design and proposed maintenance airrangement must 
be approved by FEUM and the Corp of Engineers; and 

- Owners agree that any reasonable legal fees called for under Paragraph 3 of 
this Agreement shall bo paid so long as tiia MOU is approved by Tribal 
Council. 

The parties hereto acknowledge that they have read the atrove provisions, understand and 
agree with the terms set forth above. 

Westpac Development Corporation, Inc. 



^4^ ^ J 



^•.&l£i£Mib6L. 

The Ale-Chin Indian Community 
By: 



.1- 
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Department of The Army , 
Corps of Engineer 
Arizona and Nevada Area Office 
Attn: Cindy Lester, Chief of Arizona Section, 
Regulatory Branch 
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"United States Department of the Interior 

BUREku 0¥ INDIAN AFFAIRS 

PIMA AGENCY 
Pc3K Office Box B - Snawon. Ariiona 8SZ47 



IN fBVt fsfe^-n>: 
Sea.1 EsEate Seirvtees 
C320) 56»-3376/3377 



WtSn-OF-WAT JBOCEPIIRBS 

A totaml ■ppllcAClDB £or a rlghc-of-vay sbaLl b« £iled vlth c:he 
Superlvcaxidcnc,. Pt»a A^eacy, Attantlon: Seal £afcate Serriees. Ita 
aftpllBaciaa statll cite tlie acA«,tii:e uiul«r vtttcA ic t»c £lle4,, sfaov 
Che vldth, IcoiBEh and Area £ar each type o£ land scae«a, ami 
aaconpa&ted by* 

' a. Vrlctfeu AfpfmrwBinz to comply vich all atlpulatioaa at 
25 CFB. 169. 

b. HapR o£ defiaice locatlcna ( cwo p«raaBM»c feproductbiea 
«aA foar pri^ta), with iMmpleta lesal Baaterlliuk 
d*acn.pi:ifm. Hapa ahimld show br^QJMtwn of lebscli 
and area of eadi Cype of Indian land crosvedt 
!.«., Tribal, allocted lasda. 

Thare should be subBcxlbad on Che uapft of definite 
loeacloB, an affidavit cKecuted by che eaglnaex- vho 
«ade the survey, aad a certificate exeencad by the 
atipl leant, both certifying to the accuracy of the 
aVTVey and naps and hoi:h deslgnat-biB by CerBlnt and 
langtb of the line d£ x-oute. 

c. Ap^ixaleal reixorC and daposit of rlgbt-of-way conalderatlon, 
if not prcTtpnaly depoalted. Sa valvar of payaenC required 
par 2S era 169,12-14 vtll ba considered nnleae apcelfinallr 
requeatad in wricia^ . 

d. Allottaes' vrltcea coaaent on Fotm 5-lOSb lu the caae of 
alloenad land. TrJiMt rx.*o/*«^<.K 1 ^ iv.'fc^/ It*-^, 

Tha appllcanc ahall be reapfnsible Jor obtaining tha 
landcnmere' consanCa (slgoacnrea) prior co aubailBKloii to 
Baal, Katate Services. *' ' 

e. Archaaloglcal clearance. -'^ 



CD 
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£. Envtrosnental Asseattneat Beporc— a birief acaeownt of the 
inrojecc (Indttds pertinent date of fatclHtles «och aa 
pa*«r lln« voltage, pIi«B«, type of voltes size and cypa 
q£ pipe llneB lAstlieT buried or ans-£«e*, etc. 7, location 
o£ project: , cwtr'aln of load, t>pe of veB«catlon, ntaitmr 
a{ people Co be served* any expecsced adv&ree «f£ect on 
seathfttic valont wildlife, surface or mibaurfaoe watec 
aeuteee, any cxveaing of ea:i.at:iim; or otber rt^ta-of-iwy, 
and plana fee- veecorstlnn and/or reaeedtns of aatjr 
diaeiscbed aurCaac (exoeion eonczol). 

Captea of the applicable seRtlona of 25 Coda of fwdmrml KagalactOM* 
Vmrx. 169j at* Inelndad £or yoor InffMnatini. 

If yon baw any qneaciona, please call Kesl Bacate 8«ecvlo«« at 
(520) 562-3376/3377. 



f 
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RIGHT OF WAY PROCEDURES 

Aoplicadon for Right-of-Way 

<25 CFK 169.5) 



m, Rieht-of-Wav Application 

A. Functions at Agency Level: 



Fonual ^>plicalion shall be filed with the Svqperiitteadent, Pisoa Agency, 
Attention: Real Estate Services. The application shaU dte the statute vtaOet 
■ wMch it was ffled, show the width, lengfli and area fiw each type <>f*«»d 
status, and accompanied by: 

a. Written agreement to comply with all etipnlatioDs of 25 CFR 169. 

b. Maps of definite location (two pcrmawnt reproducibks and four prints), 
with complete legal centerline desoiptioa. Maps should s3)ow Iseslcdown 
of length and area of each ^e of Indian land crossed, Le., tribal, allotted 
lands. 

There should be subscribed on liie maps of definite location, an aCBda^ 
executed by the engineer who made fbe survey, and a certificate executed by 
the sppUcuit, bo& ceitifybig to the accuracy of the nixvey and mapa and 
both designating by termini and length of the line of routa< 

c, Appfflisaltepoit and deposit ofrigbt-of-waycOTSideration, if not 
previoTJSIy deposited. No waiver of payment required per 25 CHa. 169.12- 
1 4 will be considered unless specifically requested in writing. 

d. Allottee's written consent on Fofth F-104b in the case of allotted 



e. An^eol^^cal clearance 

f. Environmental Assessment Report — a brief statement of the project 
(include pertinent data of fecilitics sudb as power line voltage, phase, type of 
poles; size and type of pipelines whether buried or suifece, etc.), location of 
project, tcttain of land, type of vegetation, numbw of people to be served, 
any ogiected adverse eSect on aesthetic value, wildlift, soutee or 
subsor&ce water sources, any crossing of esdstii^ or otber ri^itsKif-way, 
and plans for restotation and/or reseeding of any distiubed souicb (^losbo 
control). 

Foimal enviroiunental impact statement will be sequiied cm. m^otpFojeets. 



G) 
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Grant of Easemgnt for Rid«-of-WAV 
A, Functioiis atJhe A.gency level: 

1. Uponsati5&ctoryctHi>pliaiM«Trtth8ilrequiiaimedts,Re^^ 

-will focwaid tb# right-of-way packet to the Supcrioteadent for his review and 
apfffoval. 

2. AflCT s^iprDyal, distribution of the Grant of Easement for Fight-of-Way i$ 
lOade to ^M a^iiplicBat. 

3. Distri,bution of Ae right-of-way cotJsideration to the landowners involved 
wiU be toade depending on the schedule of distribtdion of ttie lease 
distribvitioncleHs. 

4. TTic Agency vdll forward the approved righlrof-waydoctunents to Laiid 
Tides and Rooords OflBce, AIbuqii6Eqi»e) New Mexico for recordii^. 

Actions t6 complete Ri^ht-of^Wav Q5 CFR 169.16) 

A. Upon coi]t^letionofcon5truc<ionofrieiht-of-way,Bi^Ucantdjallftoiidi Real 
Estate Servicw! with Affidavit of Completion, in duplicate 

B. Agency Real Estate Service will field inspect the site, and report any additional 
damages or &iliKFe of grantee to comply widioBsement stipulations. The 
StrperintoidTOt'B rec«)mmendation ftw fimal clearance or further lemcdifll acfion ^ 
be made. • 

C- Upon receipt of the -written rq>oit of field inspection, distributi<KX of the balance of 
the deposit will be nmde bas^ on the repeat, and a letter -written to applicant 

B. The affidavit of «niq)Ietioa is forwarded to Land Titles and Records for zecocding. 



^ 
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The role of thfe Bureau of Iiulian Affiirs is to review the completed right»-of-way documents, 
service line agreements and leases &r confonnance with eidstiiig laws asaA legulstiiKis. 

Almost all land, bofh Indian and non-Indism, is served by roads, canals, tra nsmi ssioa lines, as well 
as other services. Most ofthofie services tixesemces needed au»i used by Indimtnbesimd 
individual Indians. Many statutes b&ve given the Secretaiy and others, dudes and powers to grant 
rights-of'Way tiirottgh IndiBQ lands. Specifically, dw Act of Febroaiy 5, 1948, is the ststax/^ we 
look to now to grant ttOd pioo&ss, ngbts of way on Indian laud, Tlu; 1948 Act aotborizes die 
giantiitg of rights of way fbt ALL puiposes across both tribal and individual owned Indian land. 
The Seonxaiy in granting rights of way has to ba;ve iba consent of the tribe and/or the individsal 
owncis (under some circumstances it is not necessary to have 100% of individual owners). He is 
also authorized to detennine ttie amount of just compensation. The xegulations lequire that tiie 
consent of the tribes formed under die Indian Reorganization Act (May 1, 1936), and the 
Oklahoma Indian Wel&re Act and all other tribes, which have tribal governing bodies, iccogaiaed 
by the Secieisry. The only instance the Secretary can grant aright of way witibbutHiecoDsent of a 
tribe across tdbBlly owned land is if the tribe docs not have a itcognized govenaing body. 

A "tigJ«-of-way" is primarily a privilege to pass over anoither's land, or a privile^ wiadi one 
person, or aparticular description of persons, may have of passing over die land of anoflwr. It 
is nothing more than a special and limited right of use, which does not exist as a natuial rigiht, 
but viiiich must be created by a gnaot or its equivalent. 

The Bureau's responsibility in making grants of ri^jtsnaf-way over Indian land stems from 
the United States Government's teqionsibilities as trustee for the land. Tbecefote. grants of rights- 
of-wfty sihall be made in such a manner as to discharge properly the responsibilities and obligadoos 
of a trustee to the owner or' owners of tiije land; that is, to assure that the rights of die owner or 
owners of die land are protected. 

The regulations (25 CFR 169) are designed to give adequate latitude to a^it in the best interest of 
the owners in 4 wide variety of dmcumstances and situ^ions, which arise at the Agency in 



The SeciBtaty may not grtmt a ri^tK>f-way or renewal £w less than Ibe ^iptaisal Mr inaricet value, 
plus any severance damages, unless waived in writing by the landowners or tiieir teiHeseatativaE. 
It should be noted that the consideration is stated is not les than tl» ^jpraisal value, but this is not 
intJended to limit or restrict the individual's or tribes in negotiating amounts in excess of the 
apittaisal value. Likewise, tihetenn''walved'' as used extends «> a waiver of all or part. The 
regulations give the authori^, widi the landownos consent, to waive all eeteqp^isstion. therefore, 
it is also impUed that less 'dtan the totd ccnnpensation may be waived, if svwb partial conipQ^ 
and odier considerations have been negotiated and together compensate the landowner fi>r tbe 
taking. If all or part of the considaation is waived, reasons for doing so should be clearly stated. 



(g) 
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Utiliti«?s 

It is the le^XMisibility of tiie prospective consumer (^ppUcatrt) to requrat for powear, tBl^bone line, 
sewer, water or olJier services to their designated hconeeite. 

The wtity providing the services most iiuax provide Real Estate Services with 1) Adequate 
descriptioii of the proposed project and slcetbh showing the general iDcatiea of tjie ibute 2) Written 
consent of allotted l^downers 3) Application for 3Ught-of-Way 4) Envjiomneaital Assessment 
Report to detentune -whether or not an i^vironuMDtAl Impact IStatement is rBqiured, and 5) An 
archaeological clearance mis^t be necessaty If the home site is located on historic piopeities. 

A service line agreement is used fb; furnishing utility services aooss lands of the owner, 
Budiorized occupant or user for Acuities widiin these lands, tt does not include or extend to lands, 
which are not owned, or not vnder flie authorized occi^ancy or use. The servicing entity fimisibes 
Real Estate Services, Pima Agency, with an cxeoated copy of flie agreemer* with a plat or diagram 
^hovving the location, size, and extent of the line. These are filed Mrittj liw Suprainieadeot, Pima 
Agancy, and do not need to be recorded widi Land TiUes and Reooids. 

IneteasorEeress 

The appUcant is responsible fcrmaldng sore the property has ingress and egrcM rights. The 
Bureau of Indian A£Eaiis Branch of Roads will conatniot and m ai n tajo a road only if it on liidr. 
load system or if the Gila River Indian Connninuty requests that a road be placed on the BIA road 
system. The new criteria are that a road has to serve at least three (3) residencea. 

The Bureau of Indian Affeirs must, as a legally responsible tmstec jHOteet the rights of owners of 
trust land. VanoBl right-of-way grants are therefore teqtUTed in orda.to property oceapy or use a 
right of way. 



^ 



Case 1 :05-cv-02493-J R Document 43-2 Filed 1 1 /30/2007 Page 22 of 27 



musEEwncN # i 

APPLICMim PCR .PHMISSICH TO StJBVBr BOR. RK5IEKDF-mY 



h&vii^ a ronldencB or priaicip*! place of buainecB at 



____^___^_______ herd»y files an applicatlan with the Bureau of Indiaii 

Affairs, ptBTswrnt to tlie tmxnB aod pn^^fii"™ pf the Act of Frfxroary 5 » 194B 
<6Z Stat. 17( 25 U.S.C. 3Z3) , and to the regulatioaa of tbe.De^uxrtaaxt of 
tlin Interior cont&inni In Title 25, Code of Federal Regolatlona, Part 169 » 
for penaisslou to sorrey a ri^t--of-«By for the follotfittg paxposes and 



AeroBS ihA following described Indian landx 



Tbe a^l leant ^aderatanda and berdTf egqpreasly agrees to Indamifr ^^ 
lAiited States, the ovsiera of tbe land, aad ocra^Htnte of the land, against 
liability for loew of lie, personal injurf and property dwage oecaerlng 
because of survey a«tivities and caused by tbe applicant, his axployeea, 
camtractoTB aad their eoployees, or siibcontractors and their €npleyees. 



:!0 



s" 
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W-2 



IN vasSBSS WHERE OP, . . .. has cansed. 

this iastxanesit to be eaaecated thia day of ] 19 . 



(?^ 



( ) ntittsD ocnsenb a£ tjba lan9ewcK4;s. 

( ) STitaeoee a£ good faith aM finanfflaJ reBpon sihiHt y, 

( ) Double eStiaaibBA damages. 

C ) SbBfcB rertlfiPTi catposate c^iaig^ or articled c£ ajacocpsia^iaa. 

( ) (actifJBl cqpy of readlBtdm or bylcjws of tte a3Ep»atic» ajtbociatng 

■ttc ff;>HTW| of tile amljcstioa. 
( ) Stats certificaticD tbat the applixjant i^ aotbceiaad in tiie Stata 

m yarp tlie Ifioad is locaixid.. 
( ) f>rtifi,Ff3 copy of ti» ajSad^s of partnersnip or asscjciatioft. 
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musisAnasi # z 



DEPAEOMEXII OF 1HE INISBICiL 
BOREM OF Il©I»l AFFAlBS 

smmimr of uffsawsESs to AmzMPAwr AepLiaaixix 

RR PEEMtSSICBl ID IiMSE SUECTEX 



Identifleatiim Wo. «i Name ' 

(Anot':"ND4»flaoe,'" 'tribal Vbtt. Mol, etc.) 



llie vtoderEigDed onstetrCB) of said Itcni lier«^ consaat to tiw OTag 



L to eurrey croly . (It is wMaexstood that K*wn the rig^t-tff-rotjr 
locatloA iB dBflnitely astabiehed th»t the applicant vlll svitBJit fomai 
^tplicatlcn, for a rig^t-of-way ixi. accordance -wltta. current laws and 
rt^ulfttioa.) ^Ihla aatsvat haa been begotla-ted on tbe follcnrlng tesns am 



ONnm^S: Date Signed: 



(Uw reverse aide of this she«t if adtMtlana.! spv^tt ia needed for the amiefp*a 
sl^iatnrea. II this consent ismlves Xribr^l land« it Bboold be by rvaolution.) 



? 
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RIGHT-OF-WAY APPLICATION 
COMES NOW THE APPLICANT 



of ^Q , who JM«»by petition(s) te Bureau of Indiaa 

Af&m axid les^pectfiiUy fUes undor llw tenns and pi^ 

(62 StaL 17; 25 U,S.C 323), and Code of Fedraal tUgulaiiotis, 25 CFH 169, m qiplicaiioD fi* 
_ ri^bt-of'Way far ifae fbUvwing purposes and teaaoos: 



(tem of yeas) 



Actoss the follawinfi described land (Eafiemeot descritption): 



Said ri^iMif-way to be m lengdi^ 

width, and ._ in aae (or area), as ^own on dOadiedin^ of 



SAn> APPLICANT DOES HEREBY UNDERSTAND AND EXPRESSLY AC3REE AS 
FOLLOWS: 

(a) To constract and toaintaia die li^it-of-wBy in a ^vorirmaalilf b manner. 

(b) To pay |«oizqptiy all daanfesmdconqyensation, in odditis 
puiauaqtto l69AdBt8iin]tiedbytbeSeomarytobedue Aelaotfaywoecsaiid 
aat hnri ged usets and occupants of fee land aa account of taw sorvey, granting, 
canErtniction and naaititenance of tbe rij^-of-way. 

(c) ToindieipaiiyflwlaiidovioaeisaodaMauMciziediise^ 

liability for lo(U of 1i£e« peiscmal injuiy and property daii»ee ansit^ 
construction, niaintauDiice, occupancy or tt$e of ^ lands by the ^iplicaiit, h^ 
facnidoyces, ccnitracton andtiiev OR^oyees, or subcontractoKa axid ti^ 



(TQ 



/<!' 
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&fi ccmipletioD of cooEriractian 10 ihe extern conipcaiblo widi il^ 
^«4)ich ibe ri^bt-o^way was ggtaoted. 

(e) To clear andlce^ clear thp lands wHhin &e ri|^-of-wi^ to tlie extaA 
compatible vASi tie propose of tbitjiga't^ 

aiod other inalexial cut. tqptoofisd or ottierwis^ 
mod maiiueoance of ^ pn^eOL 

(f) To take soil and teBoarcescanserratiaajwotecdcmineas^^ 
coDtrol, on tte land covered by fiwri|^iMif<-way. 

(g) Todoevcai:ytttnigieasoiadb^v?ifiiiiiilB|K»i^^t^ 
iiear die lands to be occupied i!nd» fte ri^it-df''w^. 

(h) To bufld and iqwirBodi roads, fauesaxid trails as nnqr be dejrtn^yed or i^^ 

by Mwsmicdtn wodc and to bidld and nniiitinn necessa^ 

fnr an xtttds «Dd trails fliitf ioitiseGt the wiMla coDStructed, 

oponatted under die ii^--of-wKsr. 
Thati9aBrBvocsdonort«niinadoaof<herii^M>f-^)V8y.tlicapp^^ 

6a- ss is teas<mjd)ly possiUe, restoce dw Iffid to Its odj^oal coifitiaa. 
(j) To ttaU times ke^ die Seaeatytnfbaiied of its address, eood in csae of 

oarpoFStiQiis, of die addresses of id pctncqMl ofiSeeta. 
00 TbatdieqipUoaittwiniiotiiitcifisfexKididiciiseofilielai^ 

awflMjrityoffltelaadovTOetsfioranypoiposcafldiaconsiai^ 

purpose &r^)«Mdi die ii^a»^-w^' is graatbd. 

SAID APPUCANT FURTHER. S-nFULATES Aim EXPRESSLY AGREES AS 
FOLLOWS: 

To coofinm and to abide by all applicable requi i eotegt si -widi re^>eet to die ri^-oT-^My henin 
qipliedfor. Applifant agrees to conform to and aa>ide by die mtes, re g idatj o pg. and 
reqinremenot contained in Code ofFederal Regnlatims* Itde 25 tn^aos. Fait 169, as wnwidad. 
sad by refotaice inchides socii rules, regidstioDS and lequitcsattate 
to dw saoie e^ctas if die same were bereni set oitt in fioill. 



AmdicaQt 

Etaed:, - 

Attest:___ 



Ql) 
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Tom 3-l04b ^ 9 

(Rev fi/73) IWITEB STA<ni$ 

DEPA.RTKERT 01 tBE INTERIOR 
BUREAU OP IHDIAir AJFAXRS 

STATKMEHl OP OWJERS OF AJiOtTEO IMPIAK LAUDS TO ACCOKPAHT 
APPLICAXIOK FOR RICHT-OF-VAT 



AllecBtent Ho. . 



Th» uudcratgned ovnerd) of said l*nd, beteby ^IveCo) peTwlmion to luke Burv«7a 

of (and cem«ent» Co th« ErantLtig of)* « rlRht-ot-wy fo r 

(»Ufc« tnurpoac) 



.as oontemplaced by the np^lteaKloa of 

ae sliovii on the «ctach«d bapt 



CN«Be~Bnd Addreta) ""^ 

on paymenc of $ ._^ and eclier good and valuable conai,der«tlon 

Other tenna or eonaetit* (if applicable)! 



^Q *Scrike out non'-applteable ite»» 



.>-.; >.«y«l, *.<r r»,<« ,»,», 
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